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that apply to the control group and ex-
perimental group cases; and

(ii) The State may choose to exclude
cases assigned to the experimental and
control groups, which are not other-
wise exempt, for the purpose of calcu-
lating the work participation rate or
determining State compliance related
to limiting assistance to families in-
cluding adults who have received 60
months of Federal TANF assistance. In
doing so, the State may effectively ex-
clude all experimental group cases and/
or control group cases, not otherwise
exempt, but may not exclude indi-
vidual cases on a selective basis.

(c) The certification may include a
claim of inconsistency with respect to
hours of required participation in work
activities only if the State has written
evidence that, when implemented, the
waiver policies established specific re-
quirements related to hours of work for
nonexempt individuals.

(d)(1) The Governor’s certification
must be provided no later than October
1, 1999.

(2) If a State modifies its waiver poli-
cies in a way that has a substantive ef-
fect on the determination of its work
sanctions, or the calculation of its
work participation rates or its time-
limit exceptions, it must submit an
amended certification no later than the
end of the fiscal quarter in which the
modifications take effect.

§260.76 What special rules apply to
States that are continuing evalua-
tions of their waiver demonstra-
tions?

If a State is continuing research that
employs an experimental design in
order to complete an impact evalua-
tion of a waiver demonstration, the ex-
perimental and control groups may
continue to be subject to prior AFDC
law, except as modified by the waiver.
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261.36 Do welfare reform waivers affect the
calculation of a State’s participation
rates?

Subpart D—How Will We Determine Case-
load Reduction Credit for Minimum
Participation Rates?

261.40 Is there a way for a State to reduce
the work participation rates?

261.41 How will we determine the caseload
reduction credit?
261.42 Which reductions count in deter-
mining the caseload reduction credit?
261.43 What is the definition of a ‘‘case re-
ceiving assistance’” in calculating the
caseload reduction credit?

261.44 When must a State report the re-
quired data on the caseload reduction
credit?

Subpart E—What Penalties Apply to States
Related to Work Requirements?

261.50 What happens if a State fails to meet
the participation rates?

261.51 Under what circumstances will we re-
duce the amount of the penalty below
the maximum?

261.52 Is there a way to waive the State’s
penalty for failing to achieve either of
the participation rates?

261.53 May a State correct the problem be-
fore incurring a penalty?

261.54 Is a State subject to any other pen-
alty relating to its work program?

261.55 Under what circumstances will we re-
duce the amount of the penalty for not
properly imposing penalties on individ-
uals?

261.56 What happens if a parent cannot ob-
tain needed child care?

261.57 What happens if a State sanctions a
single parent of a child under six who
cannot get needed child care?

Subpart F—How Do We Ensure the Accu-
racy of Work Participation Information?

261.60 What hours of participation may a
State report for a work-eligible indi-
vidual?

261.61 How must a State document a work-
eligible individual’s hours of participa-
tion?

261.62 What must a State do to verify the
accuracy of its work participation infor-
mation?

261.63 When is the
Verification Plan due?

261.64 How will we determine whether a
State’s work verification procedures en-
sure an accurate work participation
measurement?

261.65 Under what circumstances will we
impose a work verification penalty?

State’s Work
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Subpart G—What Nondisplacement Rules
Apply in TANF?

261.70 What safeguards are there to ensure
that participants in work activities do
not displace other workers?

Subpart H—How Do Welfare Reform
Waivers Affect State Penalties?

261.80 How do existing welfare reform waiv-
ers affect a State’s penalty liability
under this part?

AUTHORITY: 42 U.S.C. 601, 602, 607, and 609;

Pub. L. 109-171.

SOURCE: 64 FR 17884, Apr. 12, 1999, unless
otherwise noted.

§261.1 What does this part cover?

This part includes the regulatory
provisions relating to the mandatory
work requirements of TANF and State
work participation data verification
requirements.

[71 FR 37475, June 29, 2006]

§261.2 What definitions apply to this
part?

(a) The general TANF definitions at
§§260.30 through 260.33 of this chapter
apply to this part.

(b) Unsubsidiced employment means
full-or part-time employment in the
public or private sector that is not sub-
sidized by TANF or any other public
program.

(c) Subsidized private sector employ-
ment means employment in the private
sector for which the employer receives
a subsidy from TANF or other public
funds to offset some or all of the wages
and costs of employing an individual.

(d) Subsidiced public sector employment
means employment in the public sector
for which the employer receives a sub-
sidy from TANF or other public funds
to offset some or all of the wages and
costs of employing an individual.

(e) Work experience (including work as-
sociated with the refurbishing of publicly
assisted housing) if sufficient private sec-
tor employment is not available means a
work activity, performed in return for
welfare, that provides an individual
with an opportunity to acquire the
general skills, knowledge, and work
habits necessary to obtain employ-
ment. The purpose of work experience
is to improve the employability of
those who cannot find unsubsidized
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full-time employment. This activity
must be supervised by an employer,
work site sponsor, or other responsible
party on an ongoing basis no less fre-
quently than once in each day in which
the individual is scheduled to partici-
pate.

(f) On-the-job training means training
in the public or private sector that is
given to a paid employee while he or
she is engaged in productive work and
that provides knowledge and skills es-
sential to the full and adequate per-
formance of the job.

(g) Job search and job readiness assist-
ance means the act of seeking or ob-
taining employment, preparation to
seek or obtain employment, including
life skills training, and substance
abuse treatment, mental health treat-
ment, or rehabilitation activities. Such
treatment or therapy must be deter-
mined to be necessary and documented
by a qualified medical, substance
abuse, or mental health professional.
Job search and job readiness assistance
activities must be supervised by the
TANF agency or other responsible
party on an ongoing basis no less fre-
quently than once each day in which
the individual is scheduled to partici-
pate.

(h) Community service programs mean
structured programs and embedded ac-
tivities in which individuals perform
work for the direct benefit of the com-
munity under the auspices of public or
nonprofit organizations. Community
service programs must be limited to
projects that serve a useful community
purpose in fields such as health, social
service, environmental protection, edu-
cation, urban and rural redevelopment,
welfare, recreation, public facilities,
public safety, and child care. Commu-
nity service programs are designed to
improve the employability of individ-
uals not otherwise able to obtain un-
subsidized full-time employment, and
must be supervised on an ongoing basis
no less frequently than once each day
in which the individual is scheduled to
participate. A State agency shall take
into account, to the extent possible,
the prior training, experience, and
skills of a recipient in making appro-
priate community service assignments.

(1) Vocational educational training (not
to exceed 12 months with respect to any

§261.2

individual) means organized edu-
cational programs that are directly re-
lated to the preparation of individuals
for employment in current or emerging
occupations. Vocational educational
training must be supervised on an on-
going basis no less frequently than
once each day in which the individual
is scheduled to participate.

(3) Job skills training directly related to
employment means training or edu-
cation for job skills required by an em-
ployer to provide an individual with
the ability to obtain employment or to
advance or adapt to the changing de-
mands of the workplace. Job skills
training directly related to employ-
ment must be supervised on an ongoing
basis no less frequently than once each
day in which the individual is sched-
uled to participate.

(k) Education directly related to em-
ployment, in the case of a recipient who
has not received a high school diploma or
a certificate of high school equivalency
means education related to a specific
occupation, job, or job offer. Education
directly related to employment must
be supervised on an ongoing basis no
less frequently than once each day in
which the work-eligible individual is
scheduled to participate.

(1) Satisfactory attendance at secondary
school or in a course of study leading to
a certificate of general equivalence, in the
case of a recipient who has not completed
secondary school or received such a cer-
tificate means regular attendance, in
accordance with the requirements of
the secondary school or course of
study, at a secondary school or in a
course of study leading to a certificate
of general equivalence, in the case of a
work-eligible individual who has not
completed secondary school or received
such a certificate. This activity must
be supervised on an ongoing basis no
less frequently than once each day in
which the individual is scheduled to
participate.

(m) Providing child care services to an
individual who is participating in a com-
munity service program means providing
child care to enable another TANF or
SSP recipient to participate in a com-
munity service program. This is an un-
paid activity and must be a structured
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program designed to improve the em-
ployability of individuals who partici-
pate in this activity. This activity
must be supervised on an ongoing basis
no less frequently than once each day
in which the individual is scheduled to
participate.

(n)(1) Work-eligible individual means
an adult (or minor child head-of-house-
hold) receiving assistance under TANF
or a separate State program or a non-
recipient parent living with a child re-
ceiving such assistance unless the par-
ent is:

(i) A minor parent and not the head-
of-household;

(ii) A non-citizen who is ineligible to
receive assistance due to his or her im-
migration status; or

(iii) At State option on a case-by-
case basis, a recipient of Supplemental
Security Income (SSI) benefits or Aid
to the Aged, Blind or Disabled in the
Territories.

(2) The term also excludes:

(i) A parent providing care for a dis-
abled family member living in the
home, provided that there is medical
documentation to support the need for
the parent to remain in the home to
care for the disabled family member;

(ii) At State option on a case-by-case
basis, a parent who is a recipient of So-
cial Security Disability Insurance
(SSDI) benefits; and

(iii) An individual in a family receiv-
ing MOE-funded assistance under an
approved Tribal TANF program, unless
the State includes the Tribal family in
calculating work participation rates,
as permitted under §261.25.

[73 FR 6821, Feb. 5, 2008]

Subpart A—What Are the Provi-
sions Addressing Individual
Responsibility?

§261.10 What work requirements must
an individual meet?

(a)(1) A parent or caretaker receiving
assistance must engage in work activi-
ties when the State has determined
that the individual is ready to engage
in work or when he or she has received
assistance for a total of 24 months,
whichever is earlier, consistent with
section 407(e)(2) of the Act.
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(2) The State must define what it
means to engage in work for this re-
quirement; its definition may include
participation in work activities in ac-
cordance with section 407 of the Act.

(b) If a parent or caretaker has re-
ceived assistance for two months, he or
she must participate in community
service employment, consistent with
section 407(e)(2) of the Act, unless the
State has exempted the individual
from work requirements or he or she is
already engaged in work activities as
described at §261.30. The State will de-
termine the minimum hours per week
and the tasks the individual must per-
form as part of the community service
employment.

§261.11 Which recipients must have an
assessment under T. ?

(a) The State must make an initial
assessment of the skills, prior work ex-
perience, and employability of each re-
cipient who is at least age 18 or who
has not completed high school (or
equivalent) and is not attending sec-
ondary school.

(b) The State may make any required
assessments within 30 days (90 days, at
State option) of the date an individual
becomes eligible for assistance.

§261.12 What is an individual respon-
sibility plan?

An individual responsibility plan is a
plan developed at State option, in con-
sultation with the individual, on the
basis of the assessment made under
§261.11. The plan:

(a) Should set an employment goal
and a plan for moving immediately
into private-sector employment;

(b) Should describe the obligations of
the individual. These could include
going to school, maintaining certain
grades, keeping school-aged children in
school, immunizing children, going to
classes, or doing other things that will
help the individual become or remain
employed in the private sector;

(c) Should be designed to move the
individual into whatever private-sector
employment he or she is capable of
handling as quickly as possible and to
increase over time the responsibility
and the amount of work the individual
handles;
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(d) Should describe the services the
State will provide the individual to en-
able the individual to obtain and keep
private sector employment, including
job counseling services; and

(e) May require the individual to un-
dergo appropriate substance abuse
treatment.

§261.13 May an individual be penal-
ized for not following an individual
responsibility plan?

Yes. If an individual fails without
good cause to comply with an indi-
vidual responsibility plan that he or
she has signed, the State may reduce
the amount of assistance otherwise
payable to the family, by whatever
amount it considers appropriate. This
penalty is in addition to any other pen-
alties under the State’s TANF pro-
gram.

§261.14 What is the penalty if an indi-
vidual refuses to engage in work?

(a) If an individual refuses to engage
in work required under section 407 of
the Act, the State must reduce or ter-
minate the amount of assistance pay-
able to the family, subject to any good
cause or other exceptions the State
may establish. Such a reduction is gov-
erned by the provisions of §261.16.

(b)(1) The State must, at a minimum,
reduce the amount of assistance other-
wise payable to the family pro rata
with respect to any period during the
month in which the individual refuses
to work.

(2) The State may impose a greater
reduction, including terminating as-
sistance.

(c) A State that fails to impose pen-
alties on individuals in accordance
with the provisions of section 407(e) of
the Act may be subject to the State
penalty specified at §261.54.

§261.15 Can a family be penalized if a
parent refuses to work because he
or she cannot find child care?

(a) No, the State may not reduce or
terminate assistance based on an indi-
vidual’s refusal to engage in required
work if the individual is a single custo-
dial parent caring for a child under age
six who has a demonstrated inability
to obtain needed child care, as speci-
fied at §261.56.

§261.20

(b) A State that fails to comply with
the penalty exception at section
407(e)(2) of the Act and the require-
ments at §261.56 may be subject to the
State penalty specified at §261.57.

§261.16 Does the imposition of a pen-
alty affect an individual’s work re-
quirement?

A penalty imposed by a State against
the family of an individual by reason of
the failure of the individual to comply
with a requirement under TANF shall
not be construed to be a reduction in
any wage paid to the individual.

Subpart B—What Are the Provi-
sions Addressing State Ac-
countability?

SOURCE: 73 FR 6822, Feb. 5, 2008, unless oth-
erwise noted.

§261.20 How will we hold a State ac-
countable for achieving the work
objectives of TANF?

(a) Bach State must meet two sepa-
rate work participation rates in FY
2006 and thereafter, one—the two-par-
ent rate based on how well it succeeds
in helping work-eligible individuals in
two-parent families find work activi-
ties described at §261.30, the other—the
overall rate based on how well it suc-
ceeds in finding those activities for
work-eligible individuals in all the
families that it serves.

(b) Each State must submit data, as
specified at §265.3 of this chapter, that
allows us to measure its success in re-
quiring work-eligible individuals to
participate in work activities.

(c) If the data show that a State met
both participation rates in a fiscal
year, then the percentage of historic
State expenditures that it must expend
under TANF, pursuant to §263.1 of this
chapter, decreases from 80 percent to 75
percent for that fiscal year. This is also
known as the State’s TANF ‘“‘mainte-
nance-of-effort’”” (MOE) requirement.

(d) If the data show that a State did
not meet a minimum work participa-
tion rate for a fiscal year, a State
could be subject to a financial penalty.

(e) Before we impose a penalty, a
State will have the opportunity to
claim reasonable cause or enter into a
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corrective compliance plan, pursuant
to §§262.5 and 262.6 of this chapter.

§261.21 What overall work rate must a
State meet?

Each State must achieve a 50 percent
minimum overall participation rate in
FY 2006 and thereafter, minus any
caseload reduction credit to which it is
entitled as provided in subpart D of
this part.

§261.22 How will we determine a
State’s overall work rate?

(a)(1) The overall participation rate
for a fiscal year is the average of the
State’s overall participation rates for
each month in the fiscal year.

(2) The rate applies to families with a
work-eligible individual.

(b) We determine a State’s overall
participation rate for a month as fol-
lows:

(1) The number of TANF and SSP-
MOE families that include a work-eli-
gible individual who meets the require-
ments set forth in §261.31 for the month
(i.e., the numerator), divided by,

(2) The number of TANF and SSP-
MOE families that include a work-eli-
gible individual, minus the number of
such families that are subject to a pen-
alty for refusing to work in that month
(i.e., the denominator). However, if a
family with a work-eligible individual
has been penalized for refusal to par-
ticipate in work activities for more
than three of the last 12 months, we
will not exclude it from the participa-
tion rate calculation.

(3) At State option, we will include in
the participation rate calculation fam-
ilies with a work-eligible individual
that have been penalized for refusing to
work no more than three of the last 12
months.

(c)(1) A State has the option of not
requiring a single custodial parent car-
ing for a child under age one to engage
in work.

(2) At State option, we will disregard
a family with such a parent from the
participation rate calculation for a
maximum of 12 months.

(d)A) If a family receives assistance
for only part of a month, we will count
it as a month of participation if a
work-eligible individual is engaged in
work for the minimum average number
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of hours in each full week that the
family receives assistance in that
month.

(2) If a State pays benefits retro-
actively (i.e., for the period between
application and approval of benefits), it
has the option to consider the family
to be receiving assistance during the
period of retroactivity.

§261.23 What two-parent work rate
must a State meet?

Each State must achieve a 90 percent
minimum two-parent participation
rate in FY 2006 and thereafter, minus
any caseload reduction credit to which
it is entitled as provided in subpart D
of this part.

§261.24 How will we determine a
State’s two-parent work rate?

(a)(1) The two-parent participation
rate for a fiscal year is the average of
the State’s two-parent participation
rates for each month in the fiscal year.

(2) The rate applies to two-parent
families with two work-eligible indi-
viduals. However, if one of the parents
is a work-eligible individual with a dis-
ability, we will not consider the family
to be a two-parent family; i.e., we will
not include such a family in either the
numerator or denominator of the two-
parent rate.

(b) We determine a State’s two-par-
ent participation rate for the month as
follows:

(1) The number of two-parent TANF
and SSP-MOE families in which both
parents are work-eligible individuals
and together they meet the require-
ments set forth in §261.32 for the month
(i.e., the numerator), divided by,

(2) The number of two-parent TANF
and SSP-MOE families in which both
parents are work-eligible individuals
during the month, minus the number of
such two-parent families that are sub-
ject to a penalty for refusing to work
in that month (the denominator). How-
ever, if a family with a work-eligible
individual has been penalized for more
than three months of the last 12
months, we will not exclude it from the
participation rate calculation.

(3) At State option, we will include in
the participation rate calculation fam-
ilies with a work-eligible individual
that have been penalized for refusing to
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work no more than three of the last 12
months.

(c) For purposes of the calculation in
paragraph (b) of this section, a two-
parent family includes, at a minimum,
all families with two natural or adop-
tive parents (of the same minor child)
who are work-eligible individuals and
living in the home, unless both are mi-
nors and neither is a head-of-house-
hold.

(d)(A) If the family receives assist-
ance for only part of a month, we will
count it as a month of participation if
a work-eligible individual in the family
(or both work-eligible individuals, if
they are both required to work) is en-
gaged in work for the minimum aver-
age number of hours in each full week
that the family receives assistance in
that month.

(2) If a State pays benefits retro-
actively (i.e., for the period between
application and approval of benefits), it
has the option to consider the family
to be receiving assistance during the
period of retroactivity.

§261.25 Do we count Tribal families in
calculating the work participation
rate?

At State option, we will include fam-
ilies with a work-eligible individual
that are receiving assistance under an
approved Tribal family assistance plan
or under a Tribal work program in cal-
culating the State’s participation rates
under §§261.22 and 261.24.

Subpart C—What Are the Work
Activities and How Do They
Count?

§261.30 What are the work activities?

The work activities are:

(a) Unsubsidized employment;

(b) Subsidized private-sector employ-
ment;

(c) Subsidized public-sector employ-
ment;

(d) Work experience if sufficient pri-
vate-sector employment is not avail-
able;

(e) On-the-job training (OJT);

(f) Job search and job readiness as-
sistance;

(g) Community service programs;

(h) Vocational educational training;

§261.31

(i) Job skills training directly related
to employment;

(j) Education directly related to em-
ployment, in the case of a recipient
who has not received a high school di-
ploma or a certificate of high school
equivalency;

(k) Satisfactory attendance at sec-
ondary school or in a course of study
leading to a certificate of general
equivalence, if a recipient has not com-
pleted secondary school or received
such a certificate; and

(1) Providing child care services to an
individual who is participating in a
community service program.

§261.31 How many hours must a work-
eligible individual participate for
the family to count in the numer-
ator of the overall rate?

(a) Subject to paragraph (d) of this
section, a family with a work-eligible
individual counts as engaged in work
for a month for the overall rate if:

(1) He or she participates in work ac-
tivities during the month for at least a
minimum average of 30 hours per week;
and

(2) At least 20 of the above hours per
week come from participation in the
activities listed in paragraph (b) of this
section.

(b) The following nine activities
count toward the first 20 hours of par-
ticipation: unsubsidized employment;
subsidized private-sector employment;
subsidized public-sector employment;
work experience; on-the-job training;
job search and job readiness assistance;
community service programs; voca-
tional educational training; and pro-
viding child care services to an indi-
vidual who is participating in a com-
munity service program.

(c) Above 20 hours per week, the fol-
lowing three activities may also count
as participation: job skills training di-
rectly related to employment; edu-
cation directly related to employment;
and satisfactory attendance at sec-
ondary school or in a course of study
leading to a certificate of general
equivalence.

(d)(1) We will deem a work-eligible
individual who participates in a work
experience or community service pro-
gram for the maximum number of
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hours per month that a State may re-
quire by dividing the combined month-
ly TANF or SSP-MOE grant and food
stamp allotment by the higher of the
Federal or State minimum wage to
have participated for an average of 20
hours per week for the month in that
activity.

(2) This policy is limited to States
that have adopted a Simplified Food
Stamp Program option that permits a
State to count the value of food stamps
in determining the maximum core
hours of participation permitted by the
FLSA.

(3) In order for Puerto Rico, which
does not have a traditional Food
Stamp Program, to deem core hours, it
must include the value of food assist-
ance benefits provided through the Nu-
trition Assistance Program in the same
manner as a State must include food
stamp benefits under subsection (d)(1).

[73 FR 6823, Feb. 5, 2008]

§261.32 How many hours must work-
eligible individuals participate for
the family to count in the numer-
ator of the two-parent rate?

(a) Subject to paragraph (d) of this
section, a family with two work-eligi-
ble parents counts as engaged in work
for the month for the two-parent rate
if:

(1) Work-eligible parents in the fam-
ily are participating in work activities
for a combined average of at least 35
hours per week during the month, and

(2) At least 30 of the 35 hours per
week come from participation in the
activities listed in paragraph (b) of this
section.

(b) The following nine activities
count for the first 30 hours of partici-
pation: unsubsidized employment; sub-
sidized private-sector employment;
subsidized public-sector employment;
work experience; on-the-job training;
job search and job readiness assistance;
community service programs; voca-
tional educational training; and pro-
viding child care services to an indi-
vidual who is participating in a com-
munity service program.

(c) Above 30 hours per week, the fol-
lowing three activities may also count
for participation: job skills training di-
rectly related to employment; edu-
cation directly related to employment;
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and satisfactory attendance at sec-
ondary school or in a course of study
leading to a certificate of general
equivalence.

(d)(1) We will deem a family with two
work-eligible parents in which one or
both participates in a work experience
or community service program for the
maximum number of hours per month
that a State may require by dividing
the combined monthly TANF or SSP-
MOE grant and food stamp allotment
by the higher of the Federal or State
minimum wage to have participated
for an average of 30 hours per week for
the month in that activity.

(2) This policy is limited to States
that have adopted a Simplified Food
Stamp Program option that permits a
State to count the value of food stamps
in determining the maximum core
hours of participation permitted by the
FLSA.

(3) In order for Puerto Rico, which
does not have a traditional Food
Stamp Program, to deem core hours, it
must include the value of food assist-
ance benefits provided through the Nu-
trition Assistance Program in the same
manner as a State must include food
stamp benefits under paragraph (d)(1)
of this section.

(e)(1) Subject to paragraph (f) of this
section, if the family receives federally
funded child care assistance and an
adult in the family does not have a dis-
ability or is not caring for a child with
a disability, then the work-eligible in-
dividuals must be participating in
work activities for an average of at
least 55 hours per week to count as a
two-parent family engaged in work for
the month.

(2) At least 50 of the 55 hours per
week must come from participation in
the activities listed in paragraph (b) of
this section.

(3) Above 50 hours per week, the
three activities listed in paragraph (c)
of this section may also count as par-
ticipation.

(f)(1) We will deem a family with two
work-eligible parents in which one or
both participates in a work experience
or community service program for the
maximum number of hours per month
that a State may require by dividing
the combined monthly TANF or SSP-
MOE grant and food stamp allotment
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by the higher of the Federal or State
minimum wage to have participated
for an average of 50 hours per week for
the month in that activity.

(2) This policy is limited to States
that have adopted a Simplified Food
Stamp Program option that permits a
State to count the value of food stamps
in determining the maximum core
hours of participation permitted by the
FLSA.

(3) In order for Puerto Rico, which
does not have a traditional Food
Stamp Program, to deem core hours, it
must include the value of food assist-
ance benefits provided through the Nu-
trition Assistance Program in the same
manner as a State must include food
stamp benefits under paragraph (d)(1)
of this section.

[73 FR 6823, Feb. 5, 2008]

§261.33 What are the special require-
ments concerning educational ac-
tivities in determining monthly par-
ticipation rates?

(a) Vocational educational training
may only count for a total of 12
months for any individual.

(b)(1) A recipient who is married or a
single head-of-household under 20 years
old counts as engaged in work in a
month if he or she:

(i) Maintains satisfactory attendance
at a secondary school or the equivalent
during the month; or

(ii) Participates in education directly
related to employment for an average
of at least 20 hours per week during the
month.

(2)(i) For a married recipient, such
participation counts as the greater of
20 hours or the actual hours of partici-
pation.

(ii) If both parents in the family are
under 20 years old, the requirements at
§261.32(d) are met if both meet the con-
ditions of paragraphs (b)(1)(i) or
(b)(1)(ii) of this section.

(¢c) In counting individuals for each
participation rate, not more than 30
percent of individuals engaged in work
in a month may be included in the nu-
merator because they are:

(1) Participating in vocational edu-
cational training; and

(2) In fiscal year 2000 or thereafter,
individuals deemed to be engaged in
work by participating in educational

§261.34

activities described in paragraph (b) of
this section.

§261.34 Are there any limitations in
counting job search and job readi-
ness assistance toward the partici-
pation rates?

Yes. There are four limitations con-
cerning job search and job readiness as-
sistance.

(a) Except as provided in paragraph
(b) of this section, an individual’s par-
ticipation in job search and job readi-
ness assistance counts for a maximum
of six weeks in the preceding 12-month
period.

(b) If the State’s total unemployment
rate is at least 50 percent greater than
the United States’ total unemployment
rate or if the State meets the defini-
tion of a ‘“‘needy State’, specified at
§260.30 of this chapter, then an individ-
ual’s participation in job search and
job readiness assistance counts for a
maximum of 12 weeks in that 12-month
period.

(c) For purposes of paragraphs (a) and
(b) of this section, a week equals 20
hours for a work-eligible individual
who is a single custodial parent with a
child under six years of age and equals
30 hours for all other work-eligible in-
dividuals.

(d) An individual’s participation in
job search and job readiness assistance
does not count for a week that imme-
diately follows four consecutive weeks
in which the State reports any hours of
such participation in the preceding 12-
month period. For purposes of this
paragraph a week means seven con-
secutive days.

(e) Not more than once for any indi-
vidual in the preceding 12-month pe-
riod, a State may count three or four
days of job search and job readiness as-
sistance during a week as a full week of
participation. We calculate a full week
of participation based on the average
daily hours of participation for three
or four days and will prorate participa-
tion at that level for the remaining one
or two days to determine the total
hours for a five-day week. Any pro-
rated hours of participation must be
included in the calculation of total
hours permitted under the limitation
in this section.

[73 FR 6824, Feb. 5, 2008]
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§261.35 Are there any special work
provisions for single custodial par-
ents?

Yes. A single custodial parent or
caretaker relative with a child under
age six will count as engaged in work if
he or she participates for at least an
average of 20 hours per week.

§261.36 Do welfare reform waivers af-
fect the calculation of a State’s par-
ticipation rates?

A welfare reform waiver could affect
the calculation of a State’s participa-
tion rate, pursuant to subpart C of part
260 and section 415 of the Act.

Subpart D—How Will We Deter-
mine Caseload Reduction
Credit for Minimum Participa-
tion Rates?

SOURCE: 73 FR 6824, Feb. 5, 2008, unless oth-
erwise noted.

§261.40 Is there a way for a State to
reduce the work participation
rates?

(a)(1) If the average monthly number
of cases receiving assistance, including
assistance under a separate State pro-
gram (as provided at §261.42(b)), in a
State in the preceding fiscal year was
lower than the average monthly num-
ber of cases that received assistance,
including assistance under a separate
State program in that State in FY 2005,
the minimum overall participation
rate the State must meet for the fiscal
year (as provided at §261.21) decreases
by the number of percentage points the
prior-year caseload fell in comparison
to the FY 2005 caseload.

(2) The minimum two-parent partici-
pation rate the State must meet for
the fiscal year (as provided at §261.23)
decreases, at State option, by either:

(i) The number of percentage points
the prior-year two-parent caseload, in-
cluding two-parent cases receiving as-
sistance under a separate State pro-
gram (as provided at §261.42(b)), fell in
comparison to the FY 2005 two-parent
caseload, including two-parent cases
receiving assistance under a separate
State program; or

(ii) The number of percentage points
the prior-year overall caseload, includ-
ing assistance under a separate State
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program (as provided at §261.42(b)), fell
in comparison to the FY 2005 overall
caseload, including cases receiving as-
sistance under a separate State pro-
gram.

(3) For the credit calculation, we will
refer to the fiscal year that precedes
the fiscal year to which the credit ap-
plies as the ‘‘comparison year.”

(b)(1) The calculations in paragraph
(a) of this section must disregard case-
load reductions due to requirements of
Federal law and to changes that a
State has made in its eligibility cri-
teria in comparison to its criteria in ef-
fect in F'Y 2005.

(2) At State option, the calculation
may offset the disregard of caseload re-
ductions in paragraph (b)(1) of this sec-
tion by changes in eligibility criteria
that increase caseloads.

(c)(1) To establish the caseload base
for FY 2005 and to determine the com-
parison-year caseload, we will use the
combined TANF and Separate State
Program caseload figures reported on
the Form ACF-199, TANF Data Report,
and Form ACF-209, SSP-MOE Data Re-
port, respectively.

(2) To qualify for a caseload reduc-
tion, a State must have reported
monthly caseload information, includ-
ing cases in separate State programs,
for FY 2005 and the comparison year
for cases receiving assistance as de-
fined at §261.43.

(d)(1) A State may correct erroneous
data or submit accurate data to adjust
program data or to include
unduplicated cases within the fiscal
year.

(2) We will adjust both the FY 2005
baseline and the comparison-year case-
load information, as appropriate, based
on these State submissions.

(e) We refer to the number of percent-
age points by which a caseload falls,
disregarding the cases described in
paragraph (b) of this section, as a case-
load reduction credit.

§261.41 How will we determine the
caseload reduction credit?

(a)(1) We will determine the overall
and two-parent caseload reduction
credits that apply to each State based
on the information and estimates re-
ported to us by the State on eligibility
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policy changes using application deni-
als, case closures, or other administra-
tive data sources and analyses.

(2) We will accept the information
and estimates provided by a State, un-
less they are implausible based on the
criteria listed in paragraph (d) of this
section.

(3) We may conduct on-site reviews
and inspect administrative records on
applications, case closures, or other ad-
ministrative data sources to validate
the accuracy of the State estimates.

(b) In order to receive a caseload re-
duction credit, a State must submit a
Caseload Reduction Report to us con-
taining the following information:

(1) A listing of, and implementation
dates for, all State and Federal eligi-
bility changes, as defined at §261.42,
made by the State since the beginning
of FY 2006;

(2) A numerical estimate of the posi-
tive or negative average monthly im-
pact on the comparison-year caseload
of each eligibility change (based, as ap-
propriate, on application denials, case
closures or other analyses);

(3) An overall estimate of the total
net positive or negative impact on the
applicable caseload as a result of all
such eligibility changes;

(4) An estimate of the State’s case-
load reduction credit;

(5) A description of the methodology
and the supporting data that a State
used to calculate its caseload reduction
estimates; and

(6) A certification that it has pro-
vided the public an appropriate oppor-
tunity to comment on the estimates
and methodology, considered their
comments, and incorporated all net re-
ductions resulting from Federal and
State eligibility changes.

(c)(1) A State requesting a caseload
reduction credit for the overall partici-
pation rate must base its estimates of
the impact of eligibility changes on de-
creases in its comparison-year overall
caseload compared to the FY 2005 over-
all caseload baseline established in ac-
cordance with §261.40(d).

(2) A State requesting a caseload re-
duction credit for its two-parent rate
must base its estimates of the impact
of eligibility changes on decreases in
either:
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(i) Its two-parent caseload compared
to the FY 2005 base-year two-parent
caseload baseline established in accord-
ance with §261.40(d); or

(ii) Its overall caseload compared to
the FY 2005 base-year overall caseload
baseline established in accordance with
§261.40(d).

(d)(1) For each State, we will assess
the adequacy of information and esti-
mates using the following criteria: Its
methodology; Its estimates of impact
compared to other States; the quality
of its data; and the completeness and
adequacy of its documentation.

(2) If we request additional informa-
tion to develop or validate estimates,
the State may negotiate an appro-
priate deadline or provide the informa-
tion within 30 days of the date of our
request.

(3) The State must provide sufficient
data to document the information sub-
mitted under paragraph (b) of this sec-
tion.

(e) We will not calculate a caseload
reduction credit unless the State re-
ports case-record data on individuals
and families served by any separate
State program, as required under
§265.3(d) of this chapter.

(f) A State may only apply to the
participation rate a caseload reduction
credit that we have calculated. If a
State disagrees with the caseload re-
duction credit, it may appeal the deci-
sion as an adverse action in accordance
with §262.7 of this chapter.

§261.42 Which reductions count in de-
termining the caseload reduction
credit?

(a)(1) A State’s caseload reduction
credit must not include caseload de-
creases due to Federal requirements or
State changes in eligibility rules since
FY 2005 that directly affect a family’s
eligibility for assistance. These in-
clude, but are not limited to, more
stringent income and resource limita-
tions, time limits, full family sanc-
tions, and other new requirements that
deny families assistance when an indi-
vidual does not comply with work re-
quirements, cooperate with child sup-
port, or fulfill other behavioral re-
quirements.
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(2) At State option, a State’s case-
load reduction credit may include case-
load increases due to Federal require-
ments or State changes in eligibility
rules since FY 2005 if used to offset
caseload decreases in paragraph (a)(1)
of this section.

(3) A State may not receive a case-
load reduction credit that exceeds the
actual caseload decline between FY
2005 and the comparison year.

(4) A State may count the reductions
attributable to enforcement mecha-
nisms or procedural requirements that
are used to enforce existing eligibility
criteria (e.g., fingerprinting or other
verification techniques) to the extent
that such mechanisms or requirements
identify or deter families otherwise in-
eligible under existing rules.

(b) A State must include cases receiv-
ing assistance in separate State pro-
grams as part of its FY 2005 caseload
and comparison-year caseload. How-
ever, if a State provides documentation
that separate State program cases
overlap with or duplicate cases in the
TANF caseload, we will exclude them
from the caseload count.

§261.43 What is the definition of a
“case receiving assistance” in calcu-
la‘fing the caseload reduction cred-
it?

(a) The caseload reduction credit is
based on decreases in caseloads receiv-
ing TANF- or SSP-MOE-funded assist-
ance (other than those excluded pursu-
ant to §261.42).

(b)(1) A State that is investing State
MOE funds in excess of the required 80
percent or 75 percent basic MOE
amount need only include the pro rata
share of caseloads receiving assistance
that is required to meet basic MOE re-
quirements.

(2) For purposes of paragraph (b)(1) of
this section, a State may exclude from
the overall caseload reduction credit
calculation the number of cases funded
with excess MOE. This number is cal-
culated by dividing annual excess MOE
expenditures on assistance by the aver-
age monthly expenditures on assist-
ance per case for the fiscal year,

(i) Where annual excess MOE expend-
itures on assistance equal total annual
MOE expenditures minus the percent-
age of historic State expenditures spec-
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ified in paragraph (v) of this section,
multiplied by the percentage that an-
nual expenditures on assistance (both
Federal and State) represent of all an-
nual expenditures, and

(ii) Where the average monthly as-
sistance expenditures per case for the
fiscal year equal the sum of annual
TANF and SSP-MOE assistance ex-
penditures (both Federal and State) di-
vided by the average monthly sum of
TANF and SSP-MOE caseloads for the
fiscal year.

(iii) If the excess MOE calculation is
for a separate two-parent caseload re-
duction credit, we multiply the number
of cases funded with excess MOE by the
average monthly percentage of two-
parent cases in the State’s total (TANF
plus SSP-MOE) average monthly case-
load.

(iv) All financial data must agree
with data reported on the TANF Finan-
cial Report (form ACF-196) and all
caseload data must agree with data re-
ported on the TANF Data and SSP-
MOE Data Reports (forms ACF-199 and
ACF-209).

(v) The State must use 80 percent of
historic expenditures when calculating
excess MOE; however if it has met the
work participation requirements for
the year, it may use 75 percent of his-
toric expenditures.

§261.44 When must a State report the
required data on the caseload re-
duction credit?

A State must report the necessary
documentation on caseload reductions
for the preceding fiscal year by Decem-
ber 31.

Subpart E—What Penalties Apply
to States Related to Work Re-
quirements?

§261.50 What happens if a State fails
to meet the participation rates?

(a) If we determine that a State did
not achieve one of the required min-
imum work participation rates, we
must reduce the SFAG payable to the
State.

(b)(1) If there was no penalty for the
preceding fiscal year, the base penalty
for the current fiscal year is five per-
cent of the adjusted SFAG.
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(2) For each consecutive year that
the State is subject to a penalty under
this part, we will increase the amount
of the base penalty by two percentage
points over the previous year’s penalty.
However, the penalty can never exceed
21 percent of the State’s adjusted
SFAG.

(c) We impose a penalty by reducing
the SFAG payable for the fiscal year
that immediately follows our final de-
termination that a State is subject to
a penalty and our final determination
of the penalty amount.

(d) In accordance with the procedures
specified at §262.4 of this chapter, a
State may dispute our determination
that it is subject to a penalty.

§261.51 Under what circumstances
will we reduce the amount of the
penalty below the maximum?

(a) We will reduce the amount of the
penalty based on the degree of the
State’s noncompliance.

(1) If the State fails only the two-par-
ent participation rate specified at
§261.23, reduced by any applicable case-
load reduction credit, its maximum
penalty will be a percentage of the pen-
alty specified at §261.50. This percent-
age will equal the percentage of two-
parent cases in the State’s total case-
load.

(2) If the State fails the overall par-
ticipation rate specified at §261.21, re-
duced by any applicable caseload re-
duction credit, or both rates, its max-
imum penalty will be the penalty spec-
ified at §261.50.

(b)(1) In order to receive a reduction
of the penalty amounts determined
under paragraphs (a)(1) or (a)(2) of this
section:

(i) The State must achieve participa-
tion rates equal to a threshold level de-
fined as 50 percent of the applicable
minimum participation rate at §261.21
or §261.23, minus any caseload reduc-
tion credit determined pursuant to sub-
part D of this part; and

(ii) The adjustment factor for
changes in the number of individuals
engaged in work, described in para-
graph (b)(4) of this section, must be
greater than zero.

(2) If the State meets the require-
ments of paragraph (b)(1) of this sec-
tion, we will base its reduction on the
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severity of the failure. For this pur-
pose, we will calculate the severity of
the State’s failure based on:

(i) The degree to which it missed the
target rate;

(ii) An adjustment factor that ac-
counts for changes in the number of in-
dividuals who are engaged in work in
the State since the prior year; and

(iii) The number of consecutive years
in which the State failed to meet the
participation rates and the number of
rates missed.

(3) We will determine the degree to
which the State missed the target rate
using the ratio of the following two
factors:

(i) The difference between the par-
ticipation rate achieved by the State
and the 50-percent threshold level (ad-
justed for any caseload reduction cred-
it determined pursuant to subpart D of
this part); and

(ii) The difference between the min-
imum applicable participation rate and
the threshold level (both adjusted for
any caseload reduction credit deter-
mined pursuant to subpart D of this
part).

(4) We will calculate the adjustment
factor for changes in the number of in-
dividuals engaged in work using the
following formula:

(i) The average monthly number of
individuals engaged in work in the pen-
alty year minus the average monthly
number of individuals engaged in work
in the prior year, divided by,

(ii) The product of 0.15 and the aver-
age monthly number of individuals en-
gaged in work in the prior year.

() Subject to paragraph (c) of this
section, if the State fails only the two-
parent participation rate specified at
§261.23, and qualifies for a penalty re-
duction under paragraph (b)(1) of this
section, its penalty reduction will be
the product of:

(i) The amount determined in para-
graph (a)(1) of this section;

(ii) The ratio described in paragraph
(b)(3) of this section computed with re-
spect to two-parent families; and

(iii) The adjustment factor described
in paragraph (b)(4) of this section com-
puted with respect to two-parent fami-
lies.

(6) Subject to paragraph (c) of this
section, if the State fails the overall
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participation rate specified at §261.21,
or both rates, and qualifies for a pen-
alty reduction under paragraph (b)(1) of
this section, its penalty reduction will
be the product of:

(i) The amount determined in para-
graph (a)(2) of this section;

(ii) The ratio described in paragraph
(b)(3) of this section computed with re-
spect to all families; and

(iii) The adjustment factor described
in paragraph (b)(4) of this section.

(7) Pursuant to §260.58 of this chap-
ter, we will adjust the calculations in
this section to exclude cases for which
a State has granted federally recog-
nized good cause domestic violence
waivers.

(c)(1) If the State was not subject to
a penalty the prior year, the State will
receive:

(i) The full applicable penalty reduc-
tion described in paragraph (b)) or
(b)(6) of this section if it failed only
one participation rate; or

(ii) 50 percent of the penalty reduc-
tion described in paragraph (b)(6) of
this section if it failed both participa-
tion rates.

(2) If the penalty year is the second
successive year in which the State is
subject to a penalty, the State will re-
ceive:

(i) 50 percent of the applicable pen-
alty reduction described in paragraph
(b)(5) or (b)(6) of this section if it failed
only one participation rate; or

(ii) 25 percent of the penalty reduc-
tion described in paragraph (b)(6) of
this section if it failed both participa-
tion rates.

(3) If the penalty year is the third or
greater successive year in which the
State is subject to a penalty, the State
will not receive a penalty reduction de-
scribed in paragraph (b)) or (b)(6) of
this section.

(d)(1) We may reduce the penalty if
the State failed to achieve a participa-
tion rate because:

(i) It meets the definition of a needy
State, specified at §260.30 of this chap-
ter; or,

(ii) Noncompliance is due to extraor-
dinary circumstances such as a natural
disaster, regional recession, or substan-
tial caseload increase.

(2) In determining noncompliance
under paragraph (d)(1)(ii) of this sec-
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tion, we will consider such objective
evidence of extraordinary cir-
cumstances as the State chooses to
submit.

§261.52 Is there a way to waive the
State’s penalty for failing to achieve
either of the participation rates?

(a) We will not impose a penalty
under this part if we determine that
the State has reasonable cause for its
failure.

(b) In addition to the general reason-
able cause criteria specified at §262.5 of
this chapter, a State may also submit
a request for a reasonable cause exemp-
tion from the requirement to meet the
minimum participation rate in two
specific case situations.

(1) We will determine that a State
has reasonable cause if it demonstrates
that failure to meet the work partici-
pation rates is attributable to its pro-
vision of federally recognized good
cause domestic violence waivers (i.e., it
provides evidence that it achieved the
applicable work rates when individuals
receiving federally recognized good
cause domestic violence waivers of
work requirements, in accordance with
the provisions at §§260.54(b) and 260.55
of this chapter, are removed from the
calculations in §§261.22(b) and
261.24(b)).

(2) We will determine that a State
has reasonable cause if it demonstrates
that its failure to meet the work par-
ticipation rates is attributable to its
provision of assistance to refugees in
federally approved alternative projects
under section 412(e)(7) of the Immigra-
tion and Nationality Act (8 U.S.C.
1522(e)(7)).

(c) In accordance with the procedures
specified at §262.4 of this chapter, a
State may dispute our determination
that it is subject to a penalty.

§261.53 May a State correct the prob-
lem before incurring a penalty?

(a) Yes. A State may enter into a cor-
rective compliance plan to remedy a
problem that caused its failure to meet
a participation rate, as specified at
§262.6 of this chapter.

(b) To qualify for a penalty reduction
under §262.6(j)(1) of this chapter, based
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on significant progress towards cor-
recting a violation, a State must re-
duce the difference between the par-
ticipation rate it achieved in the year
for which it is subject to a penalty and
the rate applicable during the penalty
year (adjusted for any caseload reduc-
tion credit determined pursuant to sub-
part D of this part) by at least 50 per-
cent.

§261.54 Is a State subject to any other
penalty relating to its work pro-
gram?

(a) If we determine that, during a fis-
cal year, a State has violated section
407(e) of the Act, relating to imposing
penalties against individuals, we must
reduce the SFAG payable to the State.

(b) The penalty amount for a fiscal
year will equal between one and five
percent of the adjusted SFAG.

(c) We impose a penalty by reducing
the SFAG payable for the fiscal year
that immediately follows our final de-
termination that a State is subject to
a penalty and our final determination
of the penalty amount.

§261.55 Under what -circumstances
will we reduce the amount of the
penalty for not properly imposing
penalties on individuals?

(a) We will reduce the amount of the
penalty based on the degree of the
State’s noncompliance.

(b) In determining the size of any re-
duction, we will consider objective evi-
dence of:

(1) Whether the State has established
a control mechanism to ensure that
the grants of individuals are appro-
priately reduced for refusing to engage
in required work; and

(2) The percentage of cases for which
the grants have not been appropriately
reduced.

§261.56 What happens if a parent can-
not obtain needed child care?

(a)(1) If the individual is a single cus-
todial parent caring for a child under
age six, the State may not reduce or
terminate assistance based on the par-
ent’s refusal to engage in required
work if he or she demonstrates an in-
ability to obtain needed child care for
one or more of the following reasons:
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(i) Appropriate child care within a
reasonable distance from the home or
work site is unavailable;

(ii) Informal child care by a relative
or under other arrangements is un-
available or unsuitable; or

(iii) Appropriate and affordable for-
mal child care arrangements are un-
available.

(2) Refusal to work when an accept-
able form of child care is available is
not protected from sanctioning.

(b)(1) The State will determine when
the individual has demonstrated that
he or she cannot find child care, in ac-
cordance with criteria established by
the State.

(2) These criteria must:

(1) Address the procedures that the
State uses to determine if the parent
has a demonstrated inability to obtain
needed child care;

(ii) Include definitions of the terms
‘“‘appropriate child care,” ‘‘reasonable
distance,” ‘‘unsuitability of informal
care,” and ‘‘affordable child care ar-
rangements’’; and

(iii) Be submitted to us.

(c) The TANF agency must inform
parents about:

(1) The penalty exception to the
TANF work requirement, including the
criteria and applicable definitions for
determining whether an individual has
demonstrated an inability to obtain
needed child care;

(2) The State’s process or procedures
(including definitions) for determining
a family’s inability to obtain needed
child care, and any other requirements
or procedures, such as fair hearings, as-
sociated with this provision; and

(3) The fact that the exception does
not extend the time limit for receiving
Federal assistance.

[64 FR 17884, Apr. 12, 1999; 64 FR 40291, July
26, 1999]

§261.57 What happens if a State sanc-
tions a single parent of a child
under six who cannot get needed
child care?

(a) If we determine that a State has
not complied with the requirements of
§261.56, we will reduce the SFAG pay-
able to the State by no more than five
percent for the immediately succeeding
fiscal year unless the State dem-
onstrates to our satisfaction that it
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had reasonable cause or it achieves
compliance under a corrective compli-
ance plan pursuant to §§262.5 and 262.6
of this chapter.

(b) We will impose the maximum pen-
alty if:

(1) The State does not have a state-
wide process in place to inform parents
about the exception to the work re-
quirement and enable them to dem-
onstrate that they have been unable to
obtain child care; or

(2) There is a pattern of substan-
tiated complaints from parents or or-
ganizations verifying that a State has
reduced or terminated assistance in
violation of this requirement.

(c) We may impose a reduced penalty
if the State demonstrates that the vio-
lations were isolated or that they af-
fected a minimal number of families.

Subpart F—How Do We Ensure the
Accuracy of Work Participa-
tion Information?

SOURCE: 73 FR 6826, Feb. 5, 2008, unless oth-
erwise noted.

§261.60 What hours of participation
may a State report for a work-eligi-
ble individual?

(a) A State must report the actual
hours that an individual participates in
an activity, subject to the qualifica-
tions in paragraphs (b) and (c¢) of this
section and §261.61(c). It is not suffi-
cient to report the hours an individual
is scheduled to participate in an activ-
ity.

(b) For the purposes of calculating
the work participation rates for a
month, actual hours may include the
hours for which an individual was paid,
including paid holidays and sick leave.
For participation in unpaid work ac-
tivities, it may include excused ab-
sences for hours missed due to a max-
imum of 10 holidays in the preceding
12-month period and up to 80 hours of
additional excused absences in the pre-
ceding 12-month period, no more than
16 of which may occur in a month, for
each work-eligible individual. Each
State must designate the days that it
wishes to count as holidays for those in
unpaid activities in its Work
Verification Plan. It may designate no
more than 10 such days. In order to
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count an excused absence as actual
hours of participation, the individual
must have been scheduled to partici-
pate in a countable work activity for
the period of the absence that the
State reports as participation. A State
must describe its excused absence poli-
cies and definitions as part of its Work
Verification Plan, specified at §261.62.

(c) For unsubsidized employment,
subsidized employment, and OJT, a
State may report projected actual
hours of employment participation for
up to six months based on current, doc-
umented actual hours of work. Any
time a State receives information that
the client’s actual hours of work have
changed, or no later than the end of
any six-month period, the State must
re-verify the client’s current actual av-
erage hours of work, and may report
these projected actual hours of partici-
pation for another six-month period.

(d) A State may not count more
hours toward the participation rate for
a self-employed individual than the
number derived by dividing the individ-
ual’s self-employment income (gross
income less business expenses) by the
Federal minimum wage. A State may
propose an alternative method of deter-
mining self-employment hours as part
of its Work Verification Plan.

(e) A State may count supervised
homework time and up to one hour of
unsupervised homework time for each
hour of class time. Total homework
time counted for participation cannot
exceed the hours required or advised by
a particular educational program.

§261.61 How must a State document a
work-eligible individual’s hours of
participation?

(a) A State must support each indi-
vidual’s hours of participation through
documentation in the case file. In ac-
cordance with §261.62, a State must de-
scribe in its Work Verification Plan
the documentation it uses to verify
hours of participation in each activity.

(b) For an employed individual, the
documentation may consist of, but is
not limited to pay stubs, employer re-
ports, or time and attendance records
substantiating hours of participation.
A State may presume that an em-
ployed individual participated for the
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total number of hours for which that
individual was paid.

(c) The State must document all
hours of participation in an activity;
however, if a State is reporting pro-
jected hours of actual employment in
accordance with §261.60(c), it need only
document the hours on which it bases
the projection.

(d) For an individual who is self-em-
ployed, the documentation must com-
port with standards set forth in the
State’s approved Work Verification
Plan. Self-reporting by a participant
without additional verification is not
sufficient documentation.

(e) For an individual who is not em-
ployed, the documentation for substan-
tiating hours of participation may con-
sist of, but is not limited to, time
sheets, service provider attendance
records, or school attendance records.
For homework time, the State must
also document the homework or study
expectations of the educational pro-
gram.

§261.62 What must a State do to verify
the accuracy of its work participa-
tion information?

(a) To ensure accuracy in the report-
ing of work activities by work-eligible
individuals on the TANF Data Report
and, if applicable, the SSP-MOE Data
Report, each State must:

(1) Establish and employ procedures
for determining whether its work ac-
tivities may count for participation
rate purposes;

(2) Establish and employ procedures
for determining how to count and
verify reported hours of work;

(3) Establish and employ procedures
for identifying who is a work-eligible
individual;

(4) Establish and employ internal
controls to ensure compliance with the
procedures; and

(5) Submit to the Secretary for ap-
proval the State’s Work Verification
Plan in accordance with paragraph (b)
of this section.

(b) A State’s Work Verification Plan
must include the following:

(1) For each countable work activity:

(i) A description demonstrating how
the activity meets the relevant defini-
tion at §261.2;

§261.63

(ii) A description of how the State de-
termines the number of countable
hours of participation; and

(iii) A description of the documenta-
tion it uses to monitor participation
and ensure that the actual hours of
participation are reported;

(2) A description of the State’s proce-
dures for identifying all work-eligible
individuals, as defined at §261.2;

(3) A description of how the State en-
sures that, for each work-eligible indi-
vidual, it:

(i) Accurately inputs data into the
State’s automated data processing sys-
tem;

(ii) Properly tracks the hours though
the automated data processing system;
and

(iii) Accurately reports the hours to
the Department;

(4) A description of the procedures for
ensuring it does not transmit to the
Department a work-eligible individ-
ual’s hours of participation in an activ-
ity that does not meet a Federal defini-
tion of a countable work activity; and

(5) A description of the internal con-
trols that the State has implemented
to ensure a consistent measurement of
the work participation rates, including
the quality assurance processes and
sampling specifications it uses to mon-
itor adherence to the established work
verification procedures by State staff,
local staff, and contractors.

(c) We will review a State’s Work
Verification Plan for completeness and
approve it if we believe that it will re-
sult in accurate reporting of work par-
ticipation information.

§261.63 When is a State’s
Verification Plan due?

(a) Each State must submit its in-
terim Work Verification Plan for vali-
dating work activities reported in the
TANF Data Report and, if applicable,
the SSP-MOE Data Report no later
than September 30, 2006.

(b) If HHS requires changes, a State
must submit them within 60 days of re-
ceipt of our notice and include all nec-
essary changes as part of a final ap-
proved Work Verification Plan no later
than September 30, 2007.

(c) If a State modifies its verification
procedures for TANF or SSP-MOE
work activities or its internal controls

Work
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for ensuring a consistent measurement
of the work participation rate, the
State must submit for approval an
amended Work Verification Plan by
the end of the quarter in which the
State modifies the procedures or inter-
nal controls.

§261.64 How will we determine wheth-
er a State’s work verification proce-
dures ensure an accurate work par-
ticipation measurement?

(a) We will determine that a State
has met the requirement to establish
work verification procedures if it sub-
mitted an interim Work Verification
Plan by September 30, 2006 and a com-
plete Work Verification Plan that we
approved by September 30, 2007.

(b) A ‘““‘complete” Work Verification
Plan means that:

(1) The plan includes all the informa-
tion required by §261.62(b); and

(2) The State certifies that the plan
includes all the information required
by §261.62(b) and that it accurately re-
flects the procedures under which the
State is operating.

(c) For conduct occurring after Octo-
ber 1, 2007, we will use the single audit
under OMB Circular A-133 in conjunc-
tion with other reviews, audits, and
data sources, as appropriate, to assess
the accuracy of the data filed by States
for use in calculating the work partici-
pation rates.

§261.65 Under what -circumstances
will we impose a work verification
penalty?

(a) We will take action to impose a
penalty under §262.1(a)(15) of this chap-
ter if:

(1) The requirements under §§261.64(a)
and (b) have not been met; or

(2) We determine that the State has
not maintained adequate documenta-
tion, verification, or internal control
procedures to ensure the accuracy of
the data used in calculating the work
participation rates.

(b) If a State fails to submit an in-
terim or complete Work Verification
Plan by the due dates in §261.64(a), we
will reduce the SFAG payable for the
immediately succeeding fiscal year by
five percent of the adjusted SFAG.

(c) If a State fails to maintain ade-
quate internal controls to ensure a
consistent measurement of work par-
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ticipation, we will reduce the adjusted
SFAG by the following percentages for
a fiscal year:

(1) One percent for the first year;

(2) Two percent for second year;

(3) Three percent for the third year;

(4) Four percent for the fourth year;
and,

(5) Five percent for the fifth and sub-
sequent years.

(d) If a State complies with the re-
quirements in this subpart for two con-
secutive years, then any penalty im-
posed for subsequent failures will begin
anew, as described in paragraph (c) of
this section.

(e) If we take action to impose a pen-
alty under §§261.64(b) or (c), we will re-
duce the SFAG payable for the imme-
diately succeeding fiscal year.

Subpart G—What Nondisplace-
ment Rules Apply in TANF?

§261.70 What safeguards are there to
ensure that participants in work ac-
tivities do not displace other work-
ers?

(a) An adult taking part in a work
activity outlined in §261.30 may not fill
a vacant employment position if:

(1) Another individual is on layoff
from the same or any substantially
equivalent job; or

(2) The employer has terminated the
employment of any regular employee
or caused an involuntary reduction in
its work force in order to fill the va-
cancy with an adult taking part in a
work activity.

(b) A State must establish and main-
tain a grievance procedure to resolve
complaints of alleged violations of the
displacement rule in this section.

(c) This section does not preempt or
supersede State or local laws providing
greater protection for employees from
displacement.

Subpart H—How Do Welfare Re-
form Waivers Affect State Pen-
alties?

§261.80 How do existing welfare re-
form waivers affect a State’s pen-
alty liability under this part?

A welfare reform waiver could affect

a State’s penalty liability under this
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part, subject to subpart C of part 260 of
this chapter and section 415 of the Act.

[64 FR 17884, Apr. 12, 1999. Redesignated at 71
FR 37479, June 29, 2006]

PART 262—ACCOUNTABILITY
PROVISIONS—GENERAL

Sec.

262.0 What definitions apply to this part?

262.1 What penalties apply to States?

262.2 When do the TANF penalty provisions
apply?

262.3 How will we determine if a State is
subject to a penalty?

262.4 What happens if we determine that a
State is subject to a penalty?

262.5 Under what general circumstances will
we determine that a State has reasonable
cause?

262.6 What happens if a State does not dem-
onstrate reasonable cause?

262.7 How can a State appeal our decision to
take a penalty?

AUTHORITY: 31 U.S.C. 7501 et seq.; 42 U.S.C.
606, 609, and 610; Pub. L. 109-171.

SOURCE: 64 FR 17890, Apr. 12, 1999, unless
otherwise noted.

§262.0 What definitions apply to this
part?
The general TANF definitions at
§§260.30 through 260.33 of this chapter
apply to this part.

§262.1 What penalties apply to States?

(a) We will assess fiscal penalties
against States under circumstances de-
fined in parts 261 through 265 of this
chapter. The penalties are:

(1) A penalty of the amount by which
a State misused its TANF funds;

(2) An additional penalty of five per-
cent of the adjusted SFAG if such mis-
use was intentional;

(3) A penalty of four percent of the
adjusted SFAG for each quarter a
State fails to submit an accurate, com-
plete and timely required report;

(4) A penalty of up to 21 percent of
the adjusted SFAG for failure to sat-
isfy the minimum participation rates;

(5) A penalty of no more than two
percent of the adjusted SFAG for fail-
ure to participate in IEVS;

(6) A penalty of no more than five
percent of the adjusted SFAG for fail-
ure to enforce penalties on recipients
who are not cooperating with the State

§262.1

Child Support Enforcement (IV-D)
agency;

(7) A penalty equal to the out-
standing loan amount, plus interest,
for failure to repay a Federal loan;

(8) A penalty equal to the amount by
which a State fails to meet its basic
MOE requirement;

(9) A penalty of five percent of the
adjusted SFAG for failure to comply
with the five-year limit on Federal as-
sistance;

(10) A penalty equal to the amount of
contingency funds that were received
but were not remitted for a fiscal year,
if the State fails to maintain 100 per-
cent of historic State expenditures in
that fiscal year;

(11) A penalty of no more than five
percent of the adjusted SFAG for the
failure to maintain assistance to an
adult single custodial parent who can-
not obtain child care for a child under
age six;

(12) A penalty of no more than two
percent of the adjusted SFAG plus the
amount a State has failed to expend of
its own funds to replace the reduction
to its SFAG due to the assessment of
penalties in this section in the imme-
diately succeeding fiscal year;

(13) A penalty equal to the amount of
the State’s Welfare-to-Work formula
grant for failure to meet its basic MOE
requirement during a year in which it
receives the formula grant;

(14) A penalty of not less than one
percent and not more than five percent
of the adjusted SFAG for failure to im-
pose penalties properly against individ-
uals who refuse to engage in required
work in accordance with section 407 of
the Act; and

(15) A penalty of not less than one
percent and not more than five percent
of the adjusted SFAG for failure to es-
tablish or comply with work participa-
tion verification procedures.

(b) In the event of multiple penalties
for a fiscal year, we will add all appli-
cable penalty percentages together. We
will then assess the penalty amount
against the adjusted SFAG that would
have been payable to the State if we
had assessed no penalties. As a final
step, we will subtract other (fixed) pen-
alty amounts from the adjusted SFAG.

(c)(1) We will take the penalties spec-
ified in paragraphs (a)(1), (a)(2), and
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